UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JOHNNIE JOHNSON,
Plaintiff,
No. 4:00CV1891-DJS

vs.

CHARLES E. BERRY and
ISALEE MUSIC COMPANY,

Nl N N N P O P P P P

Defendants.

ORDER

Plaintiff Johnnie Johnson, erstwhile pianist wth
def endant Chuck Berry’s band, seeks relief on a nunber of |ega
t heories based on his claimto be a co-creator of nunerous songs
all egedly witten between 1955 and 1966 and copyri ghted by Berry in
his own nane or that of his publishing conpany, defendant I|salee
Musi ¢ Conpany. The follow ng are the songs at issue in this case,
as identified in the first amended conplaint and a subsequent
amendnent by interlineation:

“Rol | Over Beet hoven”
“Rock and Roll Music”
“Sweet Little Sixteen”
“Brown Eyed Handsone Man”
“Nadi ne”

“Thirty Days”

“You Can’t Catch Me*!

“No Money Down”
“Downbound Train”

This titleis listed twce in the first anmended conpl ai nt at
8b and 9 8x.



“Drifting Heart”

“Too nmuch Monkey Busi ness”
“Havana Mbon”

“School Days”

“Rock and Roll Music”
“l”ve Changed”
“Reelin’ and Rockin
“Around & Around”
“Carol”

“Jo Jo Gunne”
“Sweet Little Rock ‘N Roller”
“Al nost G own”

“Back in the U S A"

“Too Pooped to Pop”

“Bye Bye Johnny”

“You Never Can Tell”

“Prom sed Land”

“No Particular Place to Go”
“Baby Dol I

“Bl ue on Bl ue”

“Deep Feeling”

“Rockin’ at the Phil harnonic
“Surfin US A"

“Wee Wee Hours.”

The first anmended conplaint refers to these 33 songs? as the
“Berry/ Johnson Songs.”

The first anended conpl ai nt contains five counts. Count
| seeks a declaratory judgnent against both defendants that
plaintiff was a partner in the creation of, and is a co-owner of
the copyrights to, the Berry/Johnson Songs. Count |l seeks an
accounting by both defendants of all profits fromthe Berry/Johnson
Songs from 1955 to the present. Count |1l alleges that defendant
Berry breached a fiduciary duty owed to plaintiff as his partner by

obt ai ni ng copyri ghts on the Berry/Johnson Songs wi t hout Johnson, by

2The original conplaint |isted some 50 songs, a nunber reduced
in the pleading of the first anended conpl ai nt.
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depriving Johnson of profits, by m sleading Johnson to believe he
was not a co-owner of the copyright, and by taking advantage of
Johnson’s alcoholism and limted intellectual |evel. Count |V
asserts a claim that Berry breached a fiduciary duty owed to
Johnson under copyright law as a collaborator in the creation of
t he Berry/Johnson Songs. Count V alleges that Berry commtted
fraud on Johnson by repeatedly making material m srepresentations
to lead Johnson to believe that he was not entitled to any
conpensation for the Berry/Johnson Songs beyond his fee as a studio
musician.® The matter is now before the Court on defendants’
noti on seeking summary judgnent as to each count of the first

amended conpl aint on statute of |imtations and other grounds.

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Def endants first argue that Counts I, Il and IV are
barred by the Copyright Act’'s three-year statute of limtations,
codified at 17 U S.C. 8507(b): “No civil action shall be
mai ntai ned under the provisions of this title unless it 1is
commenced within three years after the claim accrued.” The
parties’ argunments on the statute of limtations question raise

I ssues both of accrual and of equitable tolling.

SEarlier in the litigation, clainms of copyright infringenent
wer e di sm ssed, both by the Court and voluntarily, because no claim
for infringenent can |ie against a co-owner of copyright.
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As the Court indicated in its earlier ruling on the
notion to dismss:

In a copyright accrual context, the Second Circuit has
hel d that “[a] cause of action accrues when a plaintiff
knows or has reason to know of the injury upon which the
claimis premsed.” Stone v. WIllianms, 970 F.2d 1043,
1048 (2nd Gr. 1992); Merchant v. lLevy, 92 F.3d 51, 56

(2nd Gir. 1996). “A cause of action accrues when a
reasonably diligent plaintiff would have been put on
inquiry as to the existence of a right.” Net zer v.

Continuity G aphic Associates, Inc., 963 F. Supp. 1308,
1315 (S.D.N. Y. 1997). Adopting by analogy a principle
fromtenancy in comon in real property, the Zuill [v.
Shanahan, 80 F. 3d 1366, 1370 (9th Cir. 1996)] court noted
that “[a]n express or inplicit ouster of a cotenant by an
unequi vocal act of ownership starts the adverse
possession statute of limtations running.”

Johnson v. Berry, 171 F. Supp.2d 985, 989 (E.D. Mo. 2001); Order of

June 11, 2001 [Doc. #31], pp.6-7. Plaintiff argues that his “lack
of legal mental conpetence” rendered hi munable to conprehend his
cause of action until unspecified occurrences “shortly before” this
action was filed. Plaintiff therefore contends that legally his
cause of action did not accrue, and the statute of limtations did
not begin to run, until that unspecified but recent tine. PItf.
Meno. in Qpp. [Doc. #62], p.3.

For factual support for this argunent, plaintiff relies
principally upon the report of Caude S. Munday, Ph.D., a clinical
psychol ogi st who conducted a psychol ogical/neuropsychol ogi ca
eval uation of M. Johnson. Dr. Minday’'s report expresses the
fol |l owi ng anobng his concl usi ons:

Thus, we have a gentleman of borderline defective
intelligence overall, who has a distinct tendency to
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perseverate and difficulty with nultiple |ines of
thought. Frankly, this is entirely consistent with his
story of essentially comng to believe that he was
entitled to be paid for the tinme he spent playing nusic
and nothing nore, and his failure then to significantly
question that belief for years. Addi tionally, even
assum ng the belief had been questioned, an individual
with a borderline defective intellectual level is not
likely to grasp or understand the | egal systemsuch that
he woul d appreciate the existence of a |egal renedy.
Thus, strictly interns of his cognitive and intell ectual
capability, | do not believe M. Johnson recogni zed t hat
there had been a wong in ternms of royalties or
remuneration for his nusic, nor did he have the cognitive
capability of pursing a renedy through the | egal system
Pltf. Exh. A [Doc. 62], p.16. Al t hough the psychol ogica
eval uation is, for purposes of the instant notion, unrebutted, the
record al so establishes that, during his 70+ years, M. Johnson has
lived independently and been generally conpetent to manage his
af fairs unassi st ed.

The broad range of his deposition testinony indicates
that M. Johnson has been nmarried several times, had seven
children, has bought and driven cars, rented various apartnents,
read t he newspaper regul arly, worked a nunber of jobs, led his own
band, engaged agents to represent him managed his own finances,
and, in connectionwith nmusic, traveled fairly extensively. He has
never had any professional nental or psychological treatnent.
Johnson Depo., PItf. Exh. A [Doc. #62] (hereinafter “Depo.”), pp.
37-38. M. Johnson testified that, even during the period when he
was a heavy drinker, beginning in the 1940's, his drinking did not

interfere with his understanding of noney, his financial affairs



generally, and his other activities. Depo. at 38-39; 54-56. M.
Johnson stopped drinking “cold turkey” in 1989, nore than 10 years
before filing this suit, and has had no al cohol since. Depo. at
53.

Plaintiff does not offer a particular |egal definition of
mental conpetence in connection wth his accrual argunment, but
appears to assert that his alleged inability to conprehend his
injury or his cause of action is sufficient for the purpose urged.
The Court is unpersuaded. Legal authority for plaintiff’s argunent

islacking. Plaintiff relies principally upon diffordby difford

V. United States, 738 F.2d 977, 980 (8th Cir. 1984), a case which

Is clearly distinguishable. There the plaintiff was in a comm
al l egedly caused by the nedical nalpractice sued for in the case
under the Federal Tort Cains Act. Because of the coma, the
plaintiff was “at all tines...unaware of the exi stence and cause of
his injuries,” for a reason alleged to be the defendant’s own
fault. Id. at 979. As further discussed bel ow, these el enents are
not present in the instant case. Furthernmore, in Cdifford, the
Eighth Crcuit expressly distinguished its holding from the
contrary rule applicable to “nmental incapacity,” noting a “well-
recogni zed” rule that “nmental inconpetence generally does not tol
the statute of limtations” in cases of that kind. [d. at 980.
As for know edge of the alleged injuries, sincethe first

recording in 1955, M. Johnson has clearly always been aware that



he received no royalties or other paynents based on the
Berry/ Johnson Songs, after his initial conpensation for his work as
a nusician performng the songs in concert or in studio. Depo. at
106, 111-112, 114. M. Johnson also testified to his awareness
that credit for the songs, as on record |labels and in radio air-
pl ay, has always been limted to M. Berry. Depo. at 107, 108-111.
Plaintiff’s |ong-standi ng awareness of the fact that he was not
bei ng recogni zed and conpensated as a co-creator of the nusic is
t hus established by the record. In the circunstances of this case,
such awareness constitutes the pertinent know edge of the injury
upon which plaintiff’s clains are prem sed.

Also dissimlar from difford is the fact that the
intellectual limtations now urged by plaintiff can in no way be
claimed to have been caused by M. Berry. Even as to the
al coholism on which plaintiff does not now so nuch rely, the
evidentiary record fails to support an allegation that M. Berry
ever encouraged M. Johnson’s drinking. To the contrary, M.
Johnson’ s deposition testinony indicates that M. Berry di d nothing
to encourage M. Johnson to drink, and in fact urged or even
required noderation in M. Johnson’s drinking. Depo. at 43, 47,
154, 159.

Awar eness of injury and awareness of a |egal cause of
action are two distinct things, and the copyright cases earlier

cited clearly suggest that the forner is the trigger for accrual of



a claimand the start of a statute of |imtations. In effect,
plaintiff’s argunment seeks to blur the two. The injury here was
the failure to receive additional post-recordi ng conpensati on based
on the commercial success of the nmusic, in the formof royalties,
| icense fees and other paynents. First Amended Conplaint [Doc.
#49], Y13. Stone and nunerous ot her cases refer to “reason to know
of the injury upon which the claimis prem sed” rather than reason
to know of the claimpremsed upon the injury. 970 F.2d at 1048.
When the Netzer case speaks of the point at which “a reasonably
diligent plaintiff would have been put on inquiry as to the
existence of a right,” it also conveys the notion that the
know edge of harmis sufficient, in that it can be expected to
pronpt consideration of and investigation into the existence of a
| egal renedy. Three copyright cases cited by plaintiff4 do not
contradict the notion that it 1is awareness of facts and
ci rcunst ances, rather than understanding of legal rights, that
causes a claimto accrue. As the Second G rcuit has expressed the
poi nt :

We cannot adopt the proposition that to trigger the

statute of limtations not only nust plaintiff know of

the facts furnishing her with a cause of action, but al so

that those facts are sufficient to entitle her to
relief....[T]he legal rights that stemfromcertain facts

‘Merchant v. Levy, 92 F.3d 51 (2nd Cir. 1996); Dewan v. Bl ue
Man Group Limted Partnership, 73 F.Supp.2d 382 (S.D.N. Y. 1999);
Fort Knox Music, Inc. v. Baptiste, 47 F.Supp.2d 481 (S.D.N.Y.
1999).




or circunstances need not be known, only the facts or
ci rcunst ances t hensel ves.

Stone v. WIllianms, 970 F.2d 1043, 1049 (2nd Cr. 1992). Sinply

put, plaintiff fails to offer any legal authority supporting his
contention that his alleged inability to understand his potenti al
| egal entitlements deferred the accrual of his causes of action so
as to make this action tinely when filed in Novenber 2000.

In addition to these accrual issues, plaintiff argues
that the statute of limtations, even if running, was tolled for
two reasons: (1) M. Berry’'s conduct actively m sleading plaintiff
as to his cause of action and (2) the extraordi nary circunstances
of M. Johnson’s imted cognitive abilities. As tothe first, the
Court finds as a matter of |aw that the evidence does not support
a conclusion that M. Berry actively misled plaintiff as to his
| egal clains. Wen first asked in his deposition, plaintiff could
identify no false statenments made to him by M. Berry about
royalties. Depo. at 114-116. He testified that M. Berry never
made any statenent to plaintiff at all concerning copyright. Depo.
at 115-116. Plaintiff later testified that his assertion that M.
Berry deceived him is based on Berry’'s silence, rather than on
affirmative m srepresentations, in that M. Berry capitalized on
M. Johnson’s l|ack of business or |legal sophistication and
purposely failed to “let [Johnson] in on” things Berry knew and
understood. Depo. at 154-159. Later, plaintiff testified as to

one all egedly fal se statement by M. Berry to him nade after their
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first recording session in 1955, when Berry allegedly told M.
Johnson that he was not “entitled” to any of the royalties, that
Johnson would be paid for the recording session and that Berry
woul d be paid in royalties if the record sold. Depo. at 220-222.

For equitable tolling or equitable estoppel to apply, the
wrongdoer nust nake a m srepresentation of fact, not of law. “An
expression of opinion alone cannot be the foundation of any

equi tabl e estoppel by representation.” Buder v. Denver Nationa

Bank, 151 F.2d 520, 524 (8th Cr. 1945). M. Berry's alleged
statenent about the parties’ relative entitlenents is a concl usion
of law upon which M. Johnson could not reasonably rely. The
assertion of one in an adverse position concerning the conparative
rights of the two parties cannot support equitable tolling. See

Kregos v. Associated Press, 3 F.3d 656, 661 (2nd Cir. 1993). This

singl e conclusory assertion nmade 45 years ago as to Johnson’s and
Berry’'s conparative |egal rights, even if dishonest and
di shonorable, is patently insufficient to constitute the kind of
active factual deception which m ght support equitable tolling.
The all eged statenent is one of |egal opinion, is not shown to be
know ngly false, is not “extraordinary,” and cannot be attri buted
with preventing M. Johnson fromasserting his clains for 45 years
t hereafter.

Even if Berry’s conduct tolled the running of the statute

of limtations, “such tolling is not indefinite,” but “lasts only
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so long as the fraud is effective.” Stone, 970 F.2d at 1048. The
tolling woul d have ceased once plaintiff was put on notice of the
possibility of his entitlement. 1d. at 1049. Once plaintiff was
aware of the possibility, a duty of inquiry arises, and “plaintiff
i s charged wi t h what ever know edge an i nqui ry woul d have reveal ed.”
1 d. Plaintiff’s deposition testinmony reveals a nunber of
conversations over the years with other nusicians, including Keith
Ri chards, Bo Diddley and Little Richard, in which they suggested to
plaintiff that he m ght have been a co-owner of the copyright in
the Berry/Johnson Songs and therefore entitled to royalties
deriving from them M. Johnson testified that he had such a
conversation with Keith R chards as far back as the early 1980's.
Depo. at 76-78. Plaintiff testified that as a result of that
conversation he joi ned ASCAP, thinking that the organization would
be able to advise himas to his rights in that regard. Depo. at
79-80. Any tolling attributable to M. Berry’s conduct woul d have
ceased as of the time of this conversation, with the result that
this action filed in 2000 was still substantially untinely.
Neither can the Court hold that plaintiff’s limted
mental condition equitably tolls the statute of Ilimtations.
Def endant is not shown to neet any standard of |egal inconpetence.
He has lived his life independently and taken care of hinself and
his affairs his entire adult life, and, given the difficult

ci rcunst ances of his upbringing, even before. Plaintiff cites no
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case in support of his argunent on this point. In short, as a
matter of law, plaintiff’s intellectual Ilimtations do not
constitute an extraordinary circunstance of the type required to
support equitable tolling.

As to the claimfor an accounting in Count Il, plaintiff
argues that such a claimis not subject to the Copyright Act’s
three-year limtations period because it is purely a state |aw

action, citing Goodman v. Lee, 78 F.3d 1007 (5th Gr. 1996). In

Goodman, the Fifth GCrcuit held that a copyright co-owner’s claim
for an accounting was subject to a state statute of limtations
because an accounting renedy is not expressly provided for in the
Copyright Act. If not wongly deci ded, Goodnan invol ved a cl ai mof
co-ownership which had been vindicated by a jury's verdict and
whi ch was itself found to have been tinely asserted. By contrast,
in this case, plaintiff’s claimof co-ownership has been found to
be untinmely asserted, and has not been determined on the nmerits in
his favor.

The Court finds the circunstances nore anal ogous, and t he

rationale nmore sound, in Wber v. Geffen Records, Inc., 63

F. Supp. 2d 458, 463, 464 (S.D.N. Y. 1999):

Regardless of the title of each cause of action,
plaintiff’s basic claimis that because he is a co-aut hor
of the copyrighted material and a co-owner of the
copyrights, defendants’ copyrights should not entitle
them to the full bundle of privileges that attach to
copyright ownership. It is only through this basic claim
that any enrichnment is unjust, that any conpetition is
unfair, and that anyone profiting nust account to

12



plaintiff. Accordingly, the Copyright Act preenpts
plaintiff’s three state |l aw clainms: accounting, unfair
conpetition, and unjust enrichnent.

No cause of action, whether or not brought under the
Copyri ght Act, nay be prem sed on a ti me-barred chal |l enge
to a copyright. Mrgo v. Wiss, No. 96 Gv. 3842(MBM,
1998 WL 2558, at *9 (S.D.N. Y. Jan. 5, 1998), so held in
rejecting various non-copyright claimns.

[P]laintiffs’ clains for breach of fidcuiary
duty are based on the assunption that the
parti es have been deened co-aut hors. However,
plaintiffs’ claim of co-authorship is barred
under federal law...[T]Jhe only duty that
exi sts between co-authors is the duty to
account for profits. However, the duty to
account for profits presupposes a relationship
as co-owners of the copyright, a relationship
plaintiffs are time-barred from asserting.

This court agrees that “[i]t would be anonal ous to hold

that plaintiffs are precluded fromseeking a decl arati on

of co-authorship and, at the sane tine, that they are

permtted to claim a breach of the duties that co-

aut horshi p m ght i npose.” Accordingly, plaintiff cannot

state a claimw th any non-copyright cause of action that

depends on a copyright claimthat would be time-barred

under the Copyright Act.
Thi s Court having determ ned that plaintiff’s clai mof co-ownership
of copyright is barred as untinely, the derivative claim to an
accounting of profits as a co-owner is al so barred.

Plaintiff’s claim for breach of partnership fiduciary

duty, asserted in Count I1Il of the first anmended conplaint, is
governed by a five-year statute of Iimtations under M ssouri |aw,

pursuant to 8516.120(4) R S.Mo. Klemme v. Best, 941 S.W2d 493,

497 (Mb. banc 1997); Lehnig v. Bornhop, 859 S.W2d 271, 273 (M. App.
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1993); Koester v. Anerican Republic Investnents, Inc., 11 F. 3d

818, 821-22 (8th Gr. 1993). For the sane reasons as earlier given
with respect to Counts I, Il and IV, plaintiff’s fiduciary duty
cl ai mbased on partnership is also barred as untinely. Plaintiff’s
argunent that the claimis tinmely because the partnership extended
to the filing of this action is unavailing. The acts alleged to
constitute the acti onabl e breach of fiduciary duty date back to the
period of the parties’ alleged collaboration in creating the
Berry/Johnson Songs, nanely 1955 to 1966. See First Anmended
Conmpl ai nt, 9133, 99.

Count VIl asserts a claimof fraud. Under 8516.120(5)
RS M., “a claim of fraud also has a five-year limt, but it
begins to run only upon ‘the discovery by the aggrieved party, at
any time wwthin ten years, of the facts constituting the fraud.’”
Klemme, 941 S.W2d at 497 [quoting 8§516.120(5)]. The Court’'s
earlier analysis of the statute of limtations issues is again
di spositive, particularly in view of the nmaxinmal fifteen-year
period applicable to fraud clains under the particul ar wordi ng of
the M ssouri statute. “[Rlegardl ess of the circunstances
surrounding the aggrieved party’ s opportunity to discover the
fraud, an action for fraud can be brought, at the latest, fifteen

years after its commssion.” |In the Estate of Corbin, 66 S.W3d

84, 93 (Mb. App. 2001).
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Al five of plaintiff’s clains, then, are subject to
sumary judgnent in favor of defendants on statute of linmtations
grounds.® The United States Suprenme Court has often consi dered and
expl ained the policies behind statutes of limtation, both state
and federal.

On many prior occasions, we have enphasized the
| nportance of the policies underlying state statutes of
limtations. Statutes of limtations are not sinply
technicalities. On the contrary, they have |ong been
respected as fundamental to a well-ordered judicial
system Maki ng out the substantive elenments of a claim
for relief involves a process of pl eading, discovery, and
trial. The process of discovery and trial which results
in the finding of ultimte facts for or against the
plaintiff by the judge or jury is obviously nore reliable
if the witness or testinmony in question is relatively
fresh. Thus in the judgnent of nost |egislatures and
courts, there conmes a point at which the delay of a
plaintiff in asserting a claimis sufficiently likely
either to inpair the accuracy of the fact-finding process
or to upset settled expectations that a substantive claim
will be barred wthout respect to whether it is
nmeritorious. By the sanme token, nobst courts and
| egi sl atures have recognized that there are factual
ci rcunst ances which justify an exception to these strong
policies of repose. For exanple, defendants may not, by
tactics of evasion, prevent the plaintiff fromlitigating
the merits of a claim even though on its face the claim
is time-barred. These exceptions to the statute of
[imtations are generally referred to as "tolling" and,
...are anintegral part of a conplete limtations policy.

Def endants offer alternative argunents as to several counts,
nanely that the Court should determne as a matter of |aw on the
record evidence that Berry and Johnson were never partners under
M ssouri law (relative to Count V) and that M. Berry nade no
fal se statenents of fact to M. Johnson (relative to Count V).
G ven the dispositive effect of the statutes of limtations, the
Court need not, and does not, consider these argunents.
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Board of Regents v. Tomanio, 446 U S. 478, 487-88 (1980).

Plaintiffs clains originate i n events begi nning nore than 45 years
ago. The Court has here given consideration to each of plaintiff’s
argunents for relief fromthe applicable statutes of |imtations.
The Court finds that no | egal basis exists to permit the litigation
of these clains asserted so long after the events from which they
ari se.

The di sposition of clains based on statute of |imtations
grounds is no reflection on the nerits of the clains, that is, on
whet her, if tinmely brought, M. Johnson woul d have been entitled to
relief from the defendants. As Justice Jackson of the United
States Suprene Court observed in 1945:

Statutes of limtations...are practical and pragmatic
devices to spare the courts from litigation of stale
clains, and the citizen from being put to his defense
after nenories have faded, wtnesses have died or
di sappeared, and evidence has been |ost. O der  of
Rai | road Tel egraphers v. Railway Express Agency, 321 U. S.
342, 349, 64 S.Ct. 582, 586, 88 L.Ed. 788. They are by
definition arbitrary, and their operation does not
di scrimnate between the just and the unjust claim or
t he voi dabl e and unavoi dabl e del ay. They have cone into
the law not through the judicial process but through
| egi slation. They represent a public policy about the
privilege to litigate.

Chase Securities Corporation v. Donaldson, 325 U S. 304, 314

(1945). On the record before it, the Court determ nes as a nmatter
of law that plaintiff’'s privilege to litigate the clains he now

asserts has expired, and his suit is now barred.
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DEFENDANT BERRY’S COUNTERCLAIM

Al so before the Court is defendant Berry's notion for
default judgment on his counterclaim challenging Johnson’s
trademark regi stration of the phrase “The Fat her of Rock and Roll.”
Al though the parties do not appear to recognize it, the notion
presents an issue of <civil procedure unusual in the Court’s
experi ence. The relevant procedural posture is as follows.
Plaintiff’s original conplaint was filed on Novenber 29, 2000.
After the Court rul ed on defendants’ notion to di smss, defendants
filed an answer to the conplaint, including defendant Berry’s
counterclaim on July 2, 2001. On Septenber 24, 2001, plaintiff
was granted leave to file a first amended conplaint. Defendants
have filed no pleading in response to the first anmended conpl ai nt,
a fact which the parties overl ook.

The | ast sentence of Fed. R Civ.P. 15(a) requires a party
to plead in response to an anended pleading. No option is given
nerely to stand on preexisting pleadings made in response to an
earlier conplaint. As the |anguage of Rule 13(a) and (b) nakes
clear, a counterclaim is part of the responsive pleading. By
failing to plead in response to the first amended conplaint, and
therein to replead his counterclaim Berry abandoned his
counterclaim which effectively dropped from the case. That
plaintiff may have been in default on the counterclaimprior to the

filing of the first anended conpl ai nt does not affect this anal ysis
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where Berry did not nore tinely seek a default on the counterclaim
and di d not oppose the filing of the first anmended conpl aint on the
ground that it would unduly revive the plaintiff’s opportunity to
oppose his counterclaim

In these circunstances, Berry’'s notion for default
judgnment will be denied, as the counterclaim was abandoned by
failure to prosecute it in response to the first anmended conpl ai nt.
Plaintiff has not sought any relief for defendants’ failure to
plead in response to the first amended conplaint, and the Court
t heref ore does not consi der defendants’ default to be an i npedi nent
to consideration of defendants’ summary judgnent notion. At this
stage of these proceedings, however, wth the trial setting
immnent and all clainms of the first anended conpl ai nt determ ned
to be subject to summary judgnent, the Court would not grant Berry
| eave to untinmely answer the first amended conplaint so as to

repl ead his counterclaim

Accordi ngly,

IT IS HEREBY ORDERED t hat defendants’ notion for summary
judgnent [Doc. #62] is granted.

IT IS FURTHER ORDERED that the joint notion for ora

argunment on defendants’ notion for summary judgnent [Doc. #71] is

deni ed.
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IT IS FURTHER ORDERED t hat defendants’ notion for default
judgment on his counterclaim [Doc. #84] is denied, as the
countercl ai mwas abandoned by failure to prosecute it in response
to plaintiff's first anmended conpl aint.

IT IS FURTHER ORDERED that plaintiff’s notion for |eave
to file answer to counterclaimand to deny defendant’s notion for
default judgnent [Doc. #87] is denied as noot.

IT IS FURTHER ORDERED that defendants’ notion to bar
testinony of undi sclosed witness Bruce D. Branoweth [Doc. #72] is
deni ed wi thout prejudice as noot.

IT IS FURTHER ORDERED that defendants’ conbined notion
inlimne to bar opinion testinony of Caude S. Munday, Ph.D. [ Doc.
#73-1] and for Daubert hearing [Doc. #73-2] is denied wthout

prej udi ce as noot .

Dated this day of October, 2002.

United States District Judge
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
JOHNNIE JOHNSON,
Plaintiff,
No. 4:00CV1891-DJs

vs.

CHARLES E. BERRY and
ISALEE MUSIC COMPANY,

Defendants.

Nl N N P e N P P P

JUDGMENT

Pursuant to the order entered herein this day,

IT IS HEREBY ORDERED, ADJUDGED and DECREED that summary
judgnment is entered in favor of defendants and agai nst plaintiff on
all clainms asserted inplaintiff’s first anmended conpl ai nt, as each

is barred by the applicable statute of limtations.

Dated this day of October, 2002.

United States District Judge



